
I
n recent years the frequency and severity of 
heavy precipitation and floods in parts of the 
United States, including the Northeast, have 
been increasing to a statistically significant 
degree, and this trend is expected to 

worsen.1 Events such as last August’s Hurricane 
Irene have caused widespread loss of life and  
property damage. 

This article summarizes some of the liability 
issues that result from floods, and efforts to 
control them.

Governmental Liability

Sovereign Immunity. When governments take 
regulatory measures, they are generally deemed 
to be acting in their governmental capacity and 
enjoy a measure of sovereign immunity. However, 
when governments construct structures or take 
similar physical acts, this is often deemed to be 
a proprietary function and the government will 
not enjoy immunity if negligence is found. The 
Federal Tort Claims Act (FTCA) waives sovereign 
immunity under many circumstances, subject to 
a number of exceptions, notably including one 
for discretionary functions.2 However, certain 
specific statutory protections apply. For example, 
the Flood Control Act of 1928 protects the federal 
government from certain kinds of liability in 
connection with the construction and operation 
of flood control works; the scope of this exclusion 
has been much litigated.3

Discretionary acts enjoy a greater measure 
of immunity than ministerial acts, but the line 
between them is often difficult to draw.

Structural Measures. Governments are under 
no basic obligation to protect citizens and property 
from flooding or to build drainage systems. 
However, if construction work undertaken by or 

for the government worsens flooding conditions, 
there may be liability. For example, if a dam 
collapses due to inadequate design, construction 
or operation, the government may be strictly 
liable. There may also be liability if water-control 
measures such as levees, groins, sea walls, and 
drainage structures are negligently designed, built 
or operated.4

If government action results in flooding of 
land that destroys the value of property, that 
may amount to a compensable taking as an  
inverse condemnation.5

Nonstructural Measures. The government 
generally has no liability for issuing erroneous 
weather forecasts, but the legal implications 
of disseminating misleading information about 
hazards can be more complicated, such as when 
the government has undertaken a special duty to 
warn certain classes of persons.6

Likewise, the government has no general duty 
to provide emergency services unless a statute 
otherwise requires, but when it does provide such 
services, it must exercise reasonable care. Courts 
often take emergency situations into account in 
excusing liability, and some state statutes exempt 
government entities from many kinds of liability 
for emergency response measures. For example, 
New York has the State and Local Natural and 

Man-Made Disaster Preparedness Law, which 
provides immunity to government officials 
performing discretionary functions in response  
to emergencies.7 

Flood-Related Regulations. Unless a statute 
provides otherwise, governments do not have a 
duty to adopt regulations restricting development 
in flood hazard areas.8

When the government does restrict such 
development, the property owners whose ability 
to build is restricted will often assert that they are 
entitled to compensation for a taking. Few such 
cases have succeeded; those that have tend to 
involve a complete or nearly complete prohibition 
on building, often coupled with an inadequate 
showing by the government that the land involved 
actually presented a particular hazard. Most 
government actions in mapping floodplains have  
been upheld.9

Land Use Regulation. When the government 
has issued environmental, zoning or building 
permits for developments in areas vulnerable 
to flood hazards, and damage ensues, the 
judicial decisions vary widely as to whether the 
government may be liable.10 Some jurisdictions 
apply some form of statutory, constitutional, or 
common law sovereign immunity; others treat 
governments more like private parties in imposing 
liability for foreseeable injury.11

As the New York Appellate Division found last 
month, a municipality may not deny a land use 
application based on public concerns about runoff 
unless there is engineering evidence that these 
concerns are valid.12

Private Liability

Neighboring Property Owners. A landowner 
is not liable for damages caused by the flooding 
of a stream that runs through his property unless 
the plaintiff proves that the landowner acted 
negligently and that the landowner’s action or 
inaction was the proximate cause of the flooding.13 
To establish negligence, a plaintiff would have to 
prove that the landowner breached a duty owed 
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to the downstream property owners and failed to 
exercise the care that a reasonably prudent person 
would exercise in similar circumstances. 

Landowners generally have no duty to 
inspect, maintain, or remedy conditions of 
purely natural origin.14 Landowners also have 
no duty to protect against unforeseeable and  
unexpected injuries.15 

Dams and Other Obstructions. If a dam, 
embankment or other artificial work causes a 
stream to overflow and result in damage, the 
owner of the work may be liable, unless the owner 
has obtained an easement allowing overflow.16 
One who obstructs or redirects a watercourse 
and causes flooding may also be liable.17 However, 
liability may be escaped if the flooding resulted 
from unprecedented rainfall that could not have 
been anticipated.18

Overflow. If a privately owned reservoir, pond, 
ditch or the like overflows and damages another’s 
property, the owner may be liable. This may fall 
under strict liability or it may require proof of 
negligence, depending on the jurisdiction and 
the circumstance.19

Insurance. Whenever a flood loss occurs, one 
of a property owner’s first acts is naturally to 
file an insurance claim. Some property policies 
cover all risks, except for those specifically 
excluded; others cover only enumerated 
risks. Many property policies specifically 
exclude damage caused by floods, but include 
damage caused by winds; after an event such 
as a hurricane, litigation often ensues over 
whether certain damage resulted from wind 
or flood.20 Because the private market often 
excludes flood hazards, the National Flood 
Insurance Act was enacted in 1968 to provide 
federally subsidized coverage.21 It is available 
only in communities that have adopted certain 
measures to reduce flood losses. This program is 
expiring, and Congress is currently considering 
its future.

Utilities. Extreme weather events are often 
accompanied by disruptions in electricity 
service, which in turn may cause damages 
(such as spoilage of refrigerated or frozen 
food). Disputes then often arise as to whether 
service should have been interrupted, or was 
restored quickly enough. Electric utilities 
are generally not liable for interruption of 
service due to the ordinary negligence of 
their employees, but may remain liable for  
gross negligence.22

Professionals. Architects, engineers and other 
design professionals have sometimes been held 
liable if structures built to their designs did not 
withstand foreseeable floods.23 For example, the 
Arizona Supreme Court sustained a jury verdict 
finding a contractor negligent in failing to design 
adequate dikes and culverts for a bridge, and 

that this failure was the proximate cause of the 
destruction of a building on plaintiffs’ property 
during a 100-year flood event. The Court held that 
there was sufficient evidence to find that without 
culverts on the bridge, there was a reasonable 
probability that the plaintiffs’ property would 
be flooded.24 

The Iowa Supreme Court upheld a jury verdict 
finding an engineering firm negligent in designing 
a sewage treatment facility which included a 
dike that surrounded the facility. The facility 
was constructed on a flood plain and the dike 
was insufficient to keep out floodwaters that 
ultimately damaged the facility.25

Hurricane Katrina Case

On Nov. 9, 2011, the U.S. Court of Appeals 
for the Fifth Circuit heard oral argument in an 
important case on flood liability. In an action 
brought under the Federal Tort Claims Act, the 
district court held the United States liable for 
flood damage during Hurricane Katrina caused 
by the “gross negligence” of the U.S. Army Corps 
of Engineers for failing to operate and maintain 
safely the Mississippi River-Gulf Outlet (MRGO), 
an artificial canal built to allow ship passage 
between the Gulf of Mexico and the Port of New 
Orleans. After a 19-day bench trial, the district 
court awarded five plaintiffs a total of $720,000 
in damages.26 In its appeal, the Corps is relying 
heavily on the discretionary function exception 
to the FTCA and on the above-cited provision of 
the Flood Control Act. 

If the Fifth Circuit affirms the district court, 
many plaintiffs beyond the five whose damages 
were the subject of the bench trial will presumably 
assert similar claims, and the resulting damage 
award could be extraordinarily large. 
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Landowners generally have no duty 
to inspect, maintain, or remedy 
conditions of purely natural origin. 
Landowners also have no duty to 
protect against unforeseeable and 
unexpected injuries.


